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The self-confidence of the European Commission that its offers (made on 12 and 

28 October) to reduce agricultural domestic supports do not throw the present 

Common Agriculture Policy (CAP) into question is actually extremely fragile 

since it is based on the premise that the EU will not be challenged on the several 

ways it has "cheated", either by not abiding by the rules, or by misrepresenting the 

nature of its subsidies.

This, the EU has done at three levels: ( 1) it does not abide by an important
provision of the Framework Agreement of 31 July 2004; ( 2) the massive
misrepresentations in its past notifications to the WTO; and ( 3) the present CAP
does not abide by the rules of the WTO's Agreement on Agriculture (AoA). This
article examines these three aspects.

Firstly, the EU's 12 October proposal forgot to mention the capping of the
product-specific AMSs but the 28 October proposal's attempt to correct it are not
sincere.

Bullet 3 of paragraph 9 of the agricultural annex of the 31 July 2004 Framework
Agreement states: "To prevent circumvention of the objective of the Agreement
through transfers of unchanged domestic support between different support
categories, product-specific AMSs will be capped at their respective average levels
according to a methodology to be agreed".

According to Article 6 of the AoA, "The commitments are expressed in terms of
Total Aggregate Measurement of Support" and "Annual and Final Bound
Commitment Levels".  There was no bound cap for each product-specific AMS
and the "average levels" mentioned in paragraph 9 of the Framework Agreement
above can only refer to the applied, i.e. notified, product-specific AMSs.

A first question is to know what implementation period the EU offer is alluding to
when writing: "Product-specific AMS caps: the basis for the calculation of the
ceilings should be the whole implementation period". At first sight, it should be
the implementation period of the Doha Round, possibly from 2008 to 2013. In that
case, the caps could begin to be applied only at least three years after the end of the
implementation period given the overdue of at least 3 years in the notification of
domestic supports by the EU and US, overdue even higher for most other
Members. This delay to make the caps operational casts already a doubt on this
implementation period.

Most Members, and the EU here, are more surely referring to the implementation
period of the present AoA given the pre-Cancun negotiations. Indeed, the
Harbinson draft of March 2003 proposed that "Article 6.3 of the Agreement on
Agriculture shall be amended so as to ensure that the Current AMS for individual
products shall not exceed the respective average levels of such support provided
over the period 1999-2001". And this proposal was included in the WTO final
draft of 13 September in Cancun: "Product specific AMS shall be capped at their
respective average levels during the period [...]".

The language "current AMS for individual products" used by Harbinson seems
also to settle the question about whether the cap should be applied to each
product-specific AMS or to all product-specific AMSs taken together. The first
interpretation is reinforced by the plural "levels" used in the Framework
Agreement (bullet 3, paragraph 9) and the plural "ceilings" used also in the EU
proposal.

However, the question remains, if the caps would be enforced from the start of the
new implementation period (presumably 2008) or only at the end (presumably
2013) which, once more, would mean at least three years afterwards. But the fact
that bullet 3 comes after "To achieve reductions with a harmonizing effect" at the
beginning of paragraph 9 settles this issue since the reductions have to begin at the
start of the implementation period, from 2008.

For most commentators, capping the product-specific AMSs was required to
eliminate the large flexibility of developed Members, particularly the US, to
increase much some applied product-specific AMSs at the same time they are
reducing their total AMS, which, in the recent past has been harmful to other
Members, through, for example, marketing loans on soybean or cotton.

However, this position does not capture the true fundamental issue which is: can
capping the product-specific AMSs at an agreed past level be different from
binding them? The EU offer ("Product-specific AMS caps: the basis for the
calculation of the ceilings should be the whole implementation period") is written
in the paragraph beginning: "Domestic support... We are prepared to consolidate
this reform and bind it fully into these negotiations", which implies that the EU is
offering to bind product-specific AMSs at the level they were in, in an agreed
previous period.

And, as the level of product-specific AMSs is the same as the level of the applied
total AMS - since the non-product specific AMS, being much below the de
minimis 5% exemption level, does not enter in the total applied AMS - bullet 3,
paragraph 9 ends up identifying the allowed total AMS with the applied total AMS
from which to make the proposed 70% cut.

Let us open an ironic parenthesis: if the actual objective of bullet 3 had been "To
prevent circumvention of the objective of the Agreement through transfers of
unchanged domestic support between different support categories", rather than
capping the product-specific AMSs, it should have forbidden their reduction by
imposing floors.

Indeed, it is the reduction or the elimination of product-specific AMSs that have
led to this huge box-shifting from the amber box to the blue box and finally, to the
green box. In other words, to prevent this box-shifting, caps should have been put
on all types of supports, not just on the product-specific AMSs. During the
negotiation phase of 2002-03, the Cairns Group also asked not to allow converting
product-specific support into non-product-specific support.
  
Now, we can deal with the other fundamental issue of which base period to adopt
for capping the product-specific AMSs. Once more the EU tries to avoid the
consequence of the capping by stating that the caps should be based on the whole
implementation period of the preceding Uruguay Round (1995-6 to 2000-01, or
July 1995 to June 2001), which would mean they should be capped at their average
for this period, Euro 48.242 billion. Indeed, if it is from the capped
product-specific AMSs that the 70% reduction of the total AMS has to be
calculated, the higher these caps the better for the EU.

[The applied total AMS of the EU was Euro 50 billion in 1995/6, 51 billion in
1996/7, 50.2 billion in 1997/8, 46.68 billion  in 1998/99, 47.89 billion in
1999/2000, 43.65 billion in 2000/01, with an average for this period of 48.242
billion].

Therefore, even if we would agree with the EU that the base period should be
1995-96 to 2000-01, the reduction possible of its total AMS, now identical to the
bound product-specific AMSs, would only be 61% (48.2 - 18.8 = 29.4 and
29.4/48.2 = 61%).

This implies that, to be able to comply with its offered cut of 70%, the European
Commission has decided on its own, without referring to the EU Council and the
European Parliament, to extend the CAP reform beyond the last reforms of April
2004 and the pending reform on sugar, in order to encompass much of the
remaining Euro 18.8 billion in product-specific AMS (or total AMS), and
particularly the fruit and vegetables and wine sectors. Which is also in line with its
change of mind towards the new blue box.

Capping the product-specific AMSs at their average level of 1995-96 to 2000-01
would imply that bullet 3 of paragraph 9 should have been written: "To permit
circumvention of the objective of the Agreement through transfers of unchanged
domestic support between different support categories", instead of "To prevent..."!

But, of course, capping the product-specific AMSs at their average level of
1995-96 to 2000-01 contradicts totally the Framework Agreement (paragraphs 7 to
9) which states that the reduction in the total AMS should start from the final
bound total AMS, which was reached only at the end of 2000 or at the end of the
marketing year 2000-01 for developed countries. It is therefore impossible to use a
different base period for capping the applied, now bound, product-specific AMSs,
the more so as the two applied total AMS and product-specific AMSs are the same
as we have just seen.

Consequently, the base period to cap the applied, now bound, product-specific
AMSs can only begin with the marketing year 2001-02, which is actually the last
notified year for the EU as for the US. Which means that the reduction by 70% of
the bound product-specific AMSs will start from Euro 39.3 billion in 2001-02 and
be reduced by Euro 27.5 billion to Euro 11.8 billion. Which confirms the necessity
for the EU to continue its box-shifting from the amber box to the blue and green
boxes by at least Euro 7 billion (18.8 - 11.8).

However, beyond those attempts to circumvent the consequences of its proposals,
the reduction margin of the EU allowed total AMS will shrink to zero and even be
largely negative once the EU reintroduces in the amber box its massive cheatings
in the notifications, or lack of notification at all, of its domestic subsidies.

Secondly, there has been massive misrepresentation by the EU in the notification
to the WTO of its coupled domestic supports.

Since the implementation of the AoA in 1995, the EU and US have massively
misrepresented their domestic supports by notifying in the blue and green boxes,
or by not notifying at all, the bulk of their subsidies which should have been put in
the amber box and subjected to reductions, or which should have been notified as
export subsidies.

These massive misrepresentations can be explained partially by the 'peace clause'
(article 13 of the AoA) which protected largely domestic supports from actions at
the WTO until December 2003. But the main reason is that the WTO does not
check the accuracy of its Members' notifications: it falls on the Member convinced
of the "cheating" of another Member to take action.

Even then the Member must have access to the information data of the "cheating"
Members, which is very difficult for developing countries, and above all they must
have the political will to prosecute the giant EU and US players, which control
also the IMF and World Bank taps. And, since both the EU and US are cheating
and know it, neither one moves against the other.

When the WTO was asked about this cheating issue, Gabrielle Marceau, of the
Dispute Settlement Body, replied on 27 February 2001 in an internet forum: "The
WTO has neither the resources nor the skills to act like "a regulator" of these
notifications. It is up to each Member to do these verifications...This is the very
spirit of the whole disputes settlement system of the WTO: every Member country
acts as a guard-dog of the system".

The WTO's casualness about its Members' notifications is all the more
unexplainable since its second fundamental mission, after the dispute settlement, is
the trade policy review of its Members (every other year for the EU and US).
Although this review is mobilizing large resources, it is only based on the
information each Member is willing to communicate to the WTO, so that their
conclusions tend to be laudatory, the more so for the most powerful of the
Members.

The first misrepresentation is the massive under-notifications of input and
investment subsidies. The largest item in this category is related to feedstuffs. The
AoA states (article 6.2) that input subsidies are coupled and subject to reductions
for developed countries, before dealing with the blue box subsidies (article 6.5).

As about 60% of the EU and US production of cereals, oilseeds and pulses (COP)
are fed to animals, and are thus inputs for animal products, 60% of direct payments
going to COP are clearly coupled and subject to reductions. But the EU has
notified all its direct payments to COP in the blue box and the US has notified its
'production flexibility contracts' and fixed direct payments in the green box.

In this way, the EU has under-notified about Euro 63 billion on COP subsidies
from 1995-96 to 2001-02 (about Euro 9.3 billion for 2001-02), and these amounts
should have been notified in the product-specific AMSs of animal products
according to the feed consumed by each type of animal.

The CAP reform of June 2003 which, according to Mandelson, has transferred
90% of direct payments from the amber and blue boxes to the green box (mainly
the 'single farm payment'), will not change their status of input subsidies to be put
in the specific AMS of the animal products as long as the farmers getting the
single farm payment will go on growing COP that is eventually fed to EU animals.

Other EU misrepresentations relating to other input and investment subsidies are
as follows:

( 1) It has "forgotten" to notify, even in the green box, some subsidies to be put in
the non product-specific AMS: irrigation subsidies for at least Euro 300 million,
and tax rebates on agricultural fuel for at least Euro 2 billion (they reached Euro
980 million in France alone in 2000).

( 2) It has under-notified in the non product-specific AMS interest subsidies on
agricultural loans (with value of at least Euro 700 million) and subsidies on
agricultural insurances (at least Euro 100 million).

( 3) It has put in the green box subsidies which should have been in the non
product-specific AMS: this is the case first of subsidies to investments of farmers
and agri-food industries for an annual average of Euro 5.6 billion between 1995-96
and 2001-02 (the value was Euro 5.4 billion in 2001-02).

These three items, added to the Euro 574 million notified in the non
product-specific AMS in 2001-02, amount in total to Euro 9 billion and approach
the allowed de minimis ceiling of Euro 12.3 billion, leaving only a possible
increase of Euro 3.2 billion for the applied non product specific de minimis.

However,  the right notification in the non product-specific AMS of practically all
green box subsidies (other than the direct payments that the EU intends to transfer
from the blue box to the green box and which should be in the product-specific
AMSs) will make the AMS greatly exceed the de minimis ceiling. Consequently,
the allowed non product-specific de minimis will disappear so that the Euro 9
billion would be added to the total applied AMS with the other blue and green box
subsidies.

As for the allowed de minimis support of the product-specific AMSs, it is now
much lower than the Euro 6.7 billion computed previously since the production
value of agricultural products without a product-specific AMS falls from Euro
133.3 billion to Euro 53.0 billion. Indeed, taking into account the feedstuffs
subsidies gives now a product-specific AMS to the production of pig-meat
(production value of Euro 25.625 billion), poultry and eggs (Euro 17.277 billion)
and milk (Euro 40.134 billion).

The actual allowed de minimis support of the product-specific AMSs is therefore
only Euro 2.7 billion (5% of Euro 53 billion). Therefore, reducing it by 80% as
Peter Mandelson has proposed on 28 October would take it back to a mere Euro
540 million, to compare with the applied Euro 468 million in 2001-02, leaving a
minuscule margin of increase of Euro 72 million. This is nothing to brag about.

Due to the inconsistency of the criteria of Annex 2 of the Agreement on
Agriculture, which has been exploited fully by the EU and US, we will show that
all blue box subsidies and practically all green box subsidies (domestic food aid
excepted) are coupled (see below for the 'single farm payment').  In 2001-02, they
amounted to Euro 44.161 billion (Blue Box, Euro 23.726 billion; Green Box, Euro
20.435 billion).

The single farm payment is actually "coupled" and should not be placed in the
green box. The 'single farm payment' which concentrates presently the bulk of EU
direct payments is coupled since it does not comply with three of the five
conditions to be fully decoupled:

* It is based on the amount of direct payments received from 2000 to 2002, a
criterion not provided for by condition ( a) of paragraph 6 of the Annex 2 of the
AoA.

* It contradicts the condition ( b) that EU farmers cannot produce what they want
since many types of production are either forbidden (fruits and vegetables, and
milk and sugar beet if they have no production quota) or capped (cotton, tobacco,
olive oil and not beyond the milk or sugar beet quotas). Now, the only interdiction
to grow fruits and vegetables has been enough for stating that the US direct
payments were not decoupled.

*  It contradicts the condition ( d) that European farmers must show each year that
they have eligible hectares to receive the SFP.

Above all, as the SFP cannot be ascribed to a particular production, it is ascribable
to all production in which it contributes to reduce the production cost, then to
reduce the price below the full production cost. Therefore, all EU agri-food
exports can be attacked as being the subject of "dumping", even those which did
not receive any export subsidy (such as quality cheese or wines) as long as some
producers are receiving a SFP.

The EU has also under-notified massively its export subsidies. Although this
article is focusing on domestic supports, it should be stated that the EU and US are
also "cheating" massively on their export subsidies since they should, but have not
included the domestic subsidies benefiting also their exported products, which are
today much larger than the export subsidies proper.

The export subsidies have been reduced for EU cereals from 2.16 billion ecus in
1992 to Euro 121 million in 2002. But, taking into account the direct payments
going also to exported cereals, which have increased from 117 million ecus in
1992 to Euro 1.28 billion in 2002, and cereals exports having dropped from 36.4
to 18.4 million tonnes, the subsidy per exported tonne has increased by 20% (from
62.5 ecus to Euro 75.1).

Similarly, the EU and US should count (but have not counted) as export subsidies
the direct payments on EU feedstuffs (cereals, oilseeds and pulses) consumed by
the animals whose products are exported (meats, eggs and dairy products).

Let us take the example of subsidies to poultry meat, which have been so harmful
to African farmers.  In 2002, poultry meat exports from EU-15 totalled  1.147
million tons. Export refunds on poultry meat were Euro 90.5 million while direct
payments to cereals in exported meat were Euro 103.9 million. Thus, total export
subsidies (direct and indirect) were actually Euro 194.4 million. (Even then this
figure is undervalued since subsidies to EU oilseeds cakes and pulses fed to the
exported poultry have not been included).  But only export refunds are counted as
export subsidy.

Fortunately,  three judgments of the WTO Appellate Body - "Dairy products of
Canada" on 3 December 2001, "US cotton exports" on 3 March 2005 and "EU
sugar exports" on 9 April 2005 - have created precedents underlining that US
green box subsidies are coupled and have dumping effects when the products are
exported.

They have also shown that one can no longer consider there is no dumping as long
as exports are sold at the domestic price. Instead, they have stated that the export
price cannot be lower than the average full production cost of the country, taking
into account crossed subsidisation. Consequently, action on grounds of dumping
can now be taken on all subsidies of the blue and green boxes going to exported
products.

In conclusion: If it were to correctly interpret the rules, and to notify its domestic
supports correctly, the EU would not be able to reduce at all its allowed overall
trade-distorting domestic support but would have to slash its applied support by
Euro 46.0 or 54.6 billion.

Adding to the Euro 44.2 billion of blue and green subsidies now transferred to the
amber box the Euro 3.1 billion of subsidies not notified at all or under-notified and
the Euro 18.8 billion of the likely total applied AMS on 1 January 2008, the actual
applied total AMS would be Euro 66.1 billion.

In fact this foreseeable applied total AMS for 2008 is underestimated by several
billion Euros as we did not take into account the increase in blue and green box
subsidies linked to the reduction since 2001-02 of the Euro 20.5 billion in the
applied product-specific AMSs. Since this reduction represents mainly market
price supports linked to intervention prices, supports largely artificial and which
have implied compensatory blue or green box subsidies of a much lower amount,
we have not had the time to evaluate this amount.

We have also seen that the non product-specific de minimis would have
disappeared since the non product-specific AMS would have exceeded by far the
5% ceiling of the agricultural production value and the applied product-specific de
minimis would have remained at Euro 468 million. Furthermore, the blue box
would have also vanished since all its subsidies would have been transferred to the
product-specific AMSs. Therefore, the applied overall trade-distorting domestic
support would be Euro 66.6 billion (66.1 + 0.468).

On the other hand, the capping of product-specific AMSs will bind them at their
2001-02 level of Euro 39.3 billion and it is therefore from this level and not from
the Euro 67.2 billion level of the total AMS in July 2001 that the reduction by 70%
should be made, the more so as in both cases the total AMS is the same as the sum
of the applied, now bound, product-specific AMSs.

We have also seen that the allowed product-specific de minimis will be Euro 2.7
billion whereas the allowed non product specific de minimis will stay at Euro 12.3
billion.

As for the allowed blue box, there is a big contradiction between the provisions of
paragraph 8 ("The base for measuring the Blue Box component will be the higher
of existing Blue Box payments during a recent representative period to be agreed
and the cap established in paragraph 15 below") - which permits to calculate the
reduction from the applied level of Euro 23.7 billion in 2001-02 - with the
provision of article 15: "Blue Box support will not exceed 5% of a Member's
average total value of agricultural production during an historical period... This
ceiling will apply to any actual or potential Blue Box user from the beginning of
the implementation period", which implies that the allowed level will be Euro 12.3
billion from the start.

Not to speak of the following phrase: "In cases where a Member has placed an
exceptionally large percentage of its trade-distorting support in the Blue Box,
some flexibility will be provided on a basis to be agreed to ensure that such a
Member is not called upon to make a wholly disproportionate cut". So we have to
consider the two options.

Finally the allowed overall trade distorting domestic support at the beginning of
the implementation period would be of either Euro 78.0 billion
(39.3+2.7+12.3+23.7) or Euro 66.6 billion (39.3+2.7+12.3+12.3), depending on
the allowed blue box. Reducing them by 70% would bring them either to Euro
23.4 billion or to Euro 20.0 billion.

This means that if subsidies were to be notified properly, the EU would only be
able, over the implementation period of the new AoA, to reduce its allowed overall
trade-distorting domestic support either by Euro 11.4 billion (78.0 - 66.6), i.e. by
14.6%, or not at all (66.6 - 66.6). In either cases reducing it by 70%, i.e. by Euro
54.6 billion or Euro 46.6 billion, would burst completely the CAP and trigger a
revolution in the EU countryside.

Even if the EU succeeds in its position that capping the product-specific AMSs
shall only apply at the end of the implementation period, the total allowed overall
trade distorting support would be Euro 105.9 billion (67.2 + 2.7 + 12.3 + 23.7) or
Euro 94.5 billion (67.2 + 2.7 +12.3 + 12.3) and the reduction by 70% (i.e. by Euro
74.1 billion or by Euro 66.2 billion) would bring the allowed overall trade
distorting support to Euro 31.8 billion or Euro 28.3 billion, to compare with the
applied foreseeable level of Euro 66.6 billion. Even in those cases, the CAP would
explode.

Finally: The real issue in the present negotiations is not about condemning all
agricultural subsidies as such: they are legitimate as long they do not harm other
countries through exported subsidized products - taking also into account upstream
subsidies on inputs and investments - i.e. exports at prices below the full average
production cost of the country.

In the present negotiations, the rules of the game are unfair: only rich countries can
support their farmers through subsidies which compensate them for prices that
have been reduced below the production cost, generating a dumping effect and an
import substitution effect. At the same time, poor countries are forced to reduce
their only available instrument: import protection.

And if the WTO is not compelling the least developed countries to reduce their
tariffs, they have been compelled to do so by the IMF and the World Bank.
Therefore, food sovereignty, i.e. an efficient import protection together with the
ban of any export below the average full production cost, is paradoxically the least
protectionist way of supporting farmers all over the world.

Besides, rebuilding the CAP and the AoA on food sovereignty without a dumping
camouflaged under green box subsidies is in the EU's own interests since its
agri-food exports as a percentage of total production have been (in 2000 to 2003)
10.7% for cereals, 6.9% for all meats and 9.5% for dairy products. In the present
game where EU agri-food products are a bargaining chip to open new markets for
its exports of services and industrial products, the EU would lose much more than
11 million in agricultural employment, given the specific multifunctionality of
agriculture.
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