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WIPO: Cancels broadcast conference but agrees to keep talking
SUNS #6279 Tuesday 26 June 2007
Geneva, 25 June (Sangeeta Shashikant) -- A WIPO meeting has decided to call off
a diplomatic conference planned for later this year that was meant to finalise a
treaty on protection of rights of broadcasting and cable-casting organizations.

It also agreed to recommend to the WIPO General Assembly that the issue be
downgraded to be on the agenda of regular sessions of the Copyright Committee
(instead of a special session, which in this case was meant to prepare for a
diplomatic conference).

This means that although a diplomatic conference will not be held this year, the
issue of broadcasters and cablecasting organisations' rights will be retained on the
WIPO agenda.

The decision was made after many WIPO member states found unacceptable many
parts of a "non paper" by the Chair of the meeting providing draft provisions of the
proposed treaty.

The meeting also asked the General Assembly to consider the convening of a
diplomatic conference on agreement on the objective and specific scope and object
of protection (as mandated by the Assembly in 2006).

This implies that the Assembly would have to decide in future whether or not to
convene such a diplomatic conference, depending on the results of further
discussions at the Copyright Committee.

The final conclusions of the meeting stated that in the informal discussions it
became evident that during the session it would not be possible to reach a
agreement on the objective, specific scope and object of protection with a view to
submitting a revised basic proposal for a diplomatic conference as mandated by
the General Assembly.

It added that while several delegations urged that the efforts to conclude a treaty on
protection of broadcasting organizations be continued, it was felt that there was a
need for taking time to reflect before proceeding further to explore agreement as
mandated by the General Assembly.

It recommended to the General Assembly that the Assembly expresses the wish
that all parties continue to strive to achieve the objectives of protection as
mandated by the General Assembly.

It also recommended to the Assembly that the Assembly "decides that the subject
of broadcasting organizations and cable-casting organizations be retained in the
agenda of the Standing Committee on Copyright and Related Rights (SCCR) in its
regular sessions, and considers the convening of a diplomatic conference on
agreement on the objectives, specific scope and object of protection as mandated
by the General Assembly in its 2006 session."

The WIPO meeting was the Second Special Session of the SCCR Standing
Committee on Copyright and Related Rights (SCCR).

The talks on elements of the proposed treaty collapsed late on 21 June night as the
deeply divided members failed to reach agreement on the "objectives, specific
scope and object of protection" of the treaty as well as the text for negotiations at
the diplomatic conference.

The main contention was how the mandated "signal based approach" should be
reflected in the text, i.e. whether it should provide IP type of protection to
broadcasters and whether the protection should extend to "non-traditional
platforms" such as the internet.

Proponents of the treaty such as the European Communities (EC) and Japan
favoured the granting of "exclusive rights" of authorizing the "retransmission of to
their broadcasts and the deferred transmission broadcasters" over traditional and
non-traditional platforms (such as the internet) to the public.  Japan went further
and proposed the inclusion of other exclusive rights not contained in the Chair's
non-paper, i.e. the right to re-transmission, communication to the public, fixation,
reproduction, distribution, transmissions following fixation, making available
fixed broadcasts.

Many other countries including the US opposed this approach.  The US took the
lead to suggest that conditions did not exist to warrant a successful diplomatic
conference this year.

James Love from Knowledge Ecology International, commenting on the politics of
Group B (the developed countries), said that there was a "growing divide between
North America (US and Canada) on the one hand, and Europe and Japan, on the
other, over the nature of the rights in the treaty. The US, which has not signed the
Rome Convention does not normally reward investment with an intellectual
property right. The Japan and EC position is for rights that go beyond the Rome
Convention, rewarding for investment, not creativity.

The Chair's non-paper also presented the approach of the proponents, with an
ultimatum that if the "Treaty is not based on some elementary and absolutely
necessary rights, the process should be abandoned. Therefore the non-paper now
includes, as the main operative part of protection, specific related-rights-type
rights in two instances where the protection of a signal is most relevant, namely
re-transmission and deferred transmission."

Many delegations were unhappy with the non-paper with a delegate calling it "a
wolf in sheep-skin", as they felt that it did not reflect the "signal based" approach
mandated by the General Assembly but rather the minimum wish-list of the
proponents.

Several delegations also viewed the Chair, Jukka Liedes from Finland, as "partial."
This resulted in distrust that became part of the problem, leading to "conditions"
insufficient to warrant a successful diplomatic conference.

Some delegations and NGOs privately discussed the need for a change of
Chairmanship. Liedes has been the chair of the SCCR for more than 20 years i.e.
since the birth of the committee.

One delegate said it seemed as if members were negotiating with the Chair and not
among Members as the Chair would enter into a "monologue" and unilaterally
decide on  proposed texts to be inserted into the non-paper.

The Chair and the Secretariat did not give up even after the failure of talks.  In his
draft conclusions on Friday, the Chair tried to re-introduce "webcasting" as part of
the issues for future discussions in the SCCR and thus overturn the 2006 WIPO
General Assembly mandate.

Although webcasting has clearly been removed from the scope of the proposed
treaty,  the Chair's draft document proposed that the General Assembly  "expresses
the wish that all the parties jointly lay the foundation for the modern framework of
protection for broadcasting organizations, cable casting organizations and
webcasting organizations".

This was objected to by many members including the Asian and African groups,
the US, and Brazil.

The draft conclusions of the Chair inter alia proposed that "Several delegations
urged that the efforts to conclude a treaty on protection of broadcasting
organization be continued and that the "Director General convenes a session for
joint analysis of notions, terms and conceptual basis of the instrument in
September 2007" and the "General Assembly decides that "a Third Special Session
of the SCCR be convened in November/December 2007".

On the draft conclusions, Bangladesh on behalf of the Asian Group said that it was
looking "to a document that reflects actually what happened and taking into
account that there has been a discussions and understanding of positions and no
agreement has been reached."

Algeria on behalf of the Africa group questioned what "modern framework"
meant, adding that such concepts would create more confusion. It favoured
reflecting the General Assembly decision.

It also sought clarification about the details of the seminar that the DG was
entrusted to organize. While agreeing to the decision to postpone the diplomatic
conference to a date to be determined, it did not agree to fixing a date adding that
before making any decisions about dates Members have to be sure that the
negotiating text have a minimum amount of convergence.

Mr. Mohinder Grover, the Deputy Permanent Representative of India said that
after discussion of a decade, Members' collective inability to reach agreement
reminds us of "deep fault lines and challenges" that exist. Recalling the failed
diplomatic conference in 2000 on a treaty on the rights of performers in their
audiovisual performance, he advised and counseled patience.

He added that there was a need for reflection. He also reminded members that
there were other issues that should be discussed instead, such as access to
knowledge, its interface with the copyright regime especially in the digital context.
Members he said want a more socially relevant discussion, for example
implications of technological protection measures on access to knowledge, the
content in the public domain.

Brazil agreed with the Asian Group position that a decision on a diplomatic
conference should be made only when there is an agreed draft basic proposal.

The meeting finally agreed that references to webcasting would be dropped and the
paragraph asking the DG to conduct a seminar deleted.

Liedes and the WIPO Deputy Director General Michael Keplinger in a press
briefing defended the outcome, claiming "tremendous progress" and signaling their
intent to forge ahead, according to IP-Watch.

"We are in a marathon," Liedes said, likening the setback to a "cramp in the leg". 
IP Watch reported that both officials "downplayed the notion that technological
developments have rendered obsolete the need for the treaty, as has been
occasionally suggested by members".

These views are contrary to the statements of many delegations at the end of the
meeting which indicated reluctance to intensify discussions.  They would rather
slow the process and rethink the need of such a treaty given the general lack of
agreement after 10 years of debate.

In its concluding remarks, Bangladesh on behalf of the Asian Group said that
"consensus eludes us" and thus we were unable to make progress.

The final conclusions itself recognizes the difficulty as it mentions that only
"several" and not "all" delegations urged that the efforts to conclude a treaty be
continued, admitting that  there was a need for taking time to reflect before
proceeding further to explore agreement as mandated by the General Assembly."

During the meeting, differences emerged on almost every article in the non-paper
including the title of the treaty.   A later compilation of proposed amendments and
additions by delegations to this non-paper by the Chair showed the depth and
breadth of differences among the WIPO members, as well as their differences with
the Chair.
