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                   12 November 2009

South opposed to North's proposals for new treaty 
in Copenhagen

Geneva, 12 November 2009 (Meena Raman)-- A key controversial issue for the Copenhagen climate talks next month will be on the whether the December negotiations will lead to a mandate for an agreement under the United Nations Framework Convention for a new treaty or protocol that would lead to new obligations for developing countries in relation to mitigation actions for emissions reductions, thus undermining the current balance of rights and obligations between the developed and developing countries. 

Developing countries have been expressing their firm opposition to efforts by developed countries which they perceive as attempts to re-write the Convention and the Bali Action Plan. This opposition was most apparent at the Barcelona climate talks in the contact group on mitigation under the Ad-hoc Working Group on Long-term Cooperative Action (AWGLCA). 

On the final day of the Barcelona talks on 6 November 2009, the contact group on mitigation met to consider what will be the material that will be used for the negotiations at the eighth session of the AWGLCA in Copenhagen in December.

Brazil, speaking for the G77 and China said that Parties had agreed to the Bali Action Plan and as long as ideas of Parties are within this agreement, there is a good chance of success in Copenhagen. 

Brazil said that it was difficult for the G77 and China to engage and consider non-paper#28 (on general aspects of mitigation) that focuses Parties to drift apart as it relates to issues that the developing countries did not agree to negotiate. Quoting from Shakespeare's Hamlet, on the question “to be or not to be”, Brazil said that non-paper #28 is “not to be”.

(Non-paper #28 deals with the general aspects of mitigation and has three main headings viz. (a) enhanced mitigation - what is common and what is different; (b) mitigation goals (including those relating to emissions, GHG concentrations and temperature rise; and (c) frameworks for mitigation.) 

It is the issue of the “frameworks for mitigation” that is most controversial as it covers proposals primarily from USA, Australia and Japan that are intended to lead to new agreements or protocols with new obligations for developing countries.  

Developed countries on the other hand insisted that the non-paper was crucial and was the heart of the matter.

The contact group was chaired by the Chair of the AWGLCA, Michael Zammit Cutjajar of Malta, who said in conclusion that he hoped Parties would find a way forward in relation to the substance of the discussions so that they are consistent with the Bali Action Plan (BAP) and the Convention.

China had expressed strong concerns in the way the Chair was leading Parties in the process as the non-paper produced by the Chair contained issues that were beyond the mandate of the BAP.

Following the first meeting of the contact group on mitigation on 2nd November 2009, the contact group and its six sub-groups were dispensed with and Parties had informal meetings (which were closed to observers). 

The six sub-groups groups under the mitigation element as set out in paragraph 1(b) of the Bali Action Plan, were (i) mitigation commitments of developed countries (ii) mitigation actions of developing countries (iii) reducing emissions from deforestation and forest degradation in developing countries (iv) cooperative sectoral approaches (v) opportunities for using markets and (vi) economic and social consequences of response measures. 

When the Parties reconvened on the final day, major disagreements surfaced once again, as was the case at the start of the talks on 2nd November, (see TWN Barcelona News Update #4, 3 November 2009) in the consideration of 'framework proposals’, which were contained in non-paper # 28. 

Cutajar, in continuing the discussions from the informal meetings, said that views had been expressed differently on how to go forward in relation to paragraph 1(b)(i) of the BAP (dealing with emission reduction commitments of developed countries) and paragraph 1(b)(ii) (that dealt with the mitigation actions of developing countries). Also in issue was if it was necessary for overarching ideas to be identified for consideration above paragraph 1(b)(i). 

Andre Odenbreit of Brazil, speaking for the G77 and China, said that the position of the Group was clear. Progress in the negotiations is made possible by keeping the distinction between paragraphs 1(b)(i) and 1(b)(ii). 

The issue here was the focus on non-paper #28 on the frameworks of actions by all Parties. There are ideas in the non-paper that are clearly non consistent with the mandate of the BAP. There are several examples of this, as in the case of Japan's proposal for a new protocol. These are proposals for a change in the existing climate regime. Developing countries are speaking about the enhancing of implementation within the present regime. 

Brazli said that in the US proposals, there is no indication of economy -wide quantified emission reductions for all developed country Parties. There are also proposals for the graduation of developing country Parties as well as ideas about emission pathways, which are not within the BAP. There are also proposals presented by Australia which are not clear if they fall within paragraphs 1(b)(i) or (ii) of the BAP, such as the idea of national schedules which are negotiated internationally. How is that compatible with paragraph 1(b)(ii) of the BAP (that deals with nationally appropriate mitigation actions by developing countries), Brazil asked. 

Su Wei of China said that it was clear that non-paper #28 which was produced by the Chair was totally out of the mandate of the BAP.  There is a clear structure in the BAP and Parties are supposed to develop and elaborate on the four building blocks (mitigation, adaptation, finance, technology) and the shared vision around that. There is no place for the contents of non-paper#28. 

China expressed concerns over how the Chair was leading Parties in the process. It said that it was hesitant to say that the Chair was misleading Parties.   It asked what the basis of work was for Copenhagen. Parties are to make progress on the mandate of the BAP and not confront issues that are not provided for. It was not a matter of different interpretations, as Parties must resort to the plain meaning of the BAP. It doubted if there will be a good outcome in Copenhagen if other issues outside the BAP are taken up.  

On the agreement reached in Bali, the comparability of efforts by developed country Parties who are not party to the Kyoto Protocol (the US) under paragraph 1(b)(i) was important, with those who undertake emission reduction targets in the second commitment period of the Kyoto Protocol. Those Parties who are not party to KP must take emission reduction targets in the mid-term that are comparable with that of the KP Parties. It has to be comparable in terms of the nature and magnitude including that of procedures for monitoring compliance and review. Parties need to ensure that there is some comparability criteria and focus on the clear mandate of the BAP. 

Saudi Arabia said that non-paper #28 was attempting to change the rights and obligations between developed and developing countries and to re-write the BAP. This was unacceptable as it violates the Convention. Now was not the time to change the obligations of developing countries. 

India said that there was need to see how mitigation commitments and actions are enhanced. In response to the US, India said that the provision of information appears to have no relation to the issue of emission reductions.  If there is no movement on the substantive issues, it was difficult to see how the provision of information would help. Improving the frequency of reporting does not mean that developed countries do not have any commitments in advancing their commitments on mitigation reduction which are legal obligations.  There is also no need for re-interpreting the Convention. 

United States represented by Jonathan Pershing said that all the discussions have been about procedures and not about substance. Referring to the intent of the US proposal, it was clear as to what items are to be differentiated. For developed countries, it is about commitments for emission reductions that are quantified and bound to have an outcome and a consequence. Acknowledgement by the US alone is not enough.  For developing countries it is about mitigations actions which are nationally appropriate. The US does not want to change that. 

However, there are obligations regarding degree of information. In the context of the Convention, the US has elaborated how that might be done. The details are not in the Convention. It was asking for updating of that information on what kind of actions countries are doing. Some have suggested that the information can be in the national communications. At the moment, frequency of the information is a problem.  That can be provided for. Reporting has to be prompt and aggressive. On the kind of information, there is need for more details, more planning and more robust programmes. It had concerns about what each other is doing. This is not yet reflected. It is not unrealistic to have guidelines on how to report on actions and as regards comparable efforts, where the consequences of one is relevant to the other. There is need for templates and standards so that there is ability to know that reports are meeting the minimum threshold of credibility.  Reports can have similar standards and reviewing them is sensible.  The US said that in the current approach, there is no information on an ex ante basis, as national communications by Parties are ex post.  

Citing Article 12(1)(a) of the Convention, it said that the need for (GHG) inventories is common to all Parties. While there is legitimate differentiation between developed and developing countries, there is also legitimate commonality. In the principle of common but differentiated responsibility and respective capability, it speaks to responsibility that accrues to all; more so to those with more emissions.

In response to the US, the Chair, Cutajar said that Article 12(1)(b) of the Convention deals with the ex ante issue as it refers to a Party communicating “a general description of steps taken or envisaged by the Party to implement the Convention”.

Brazil speaking for the G77 and China in response to the US, said that frequency of the communication of a Party's action is dealt with under Article 12(5) of the Convention and there are existing rules on reporting which must be respected. On the issue of reporting, there are spaces within the existing work stream as in the Subsidiary Body on Implementation where such  issues are dealt with. 

Australia said that non-paper #28 was crucial and was the heart of the matter. It provided the foundation for mitigation in all countries. Australia was encouraged by the willingness of Parties to internationalise domestic actions in a transparent way. It said that the schedules approach that it was proposing was to provide for a broad spectrum of efforts. For developed countries, it was the inscribing of quantified emission reductions commitments in the national schedules, while for developing countries, it was the nationally appropriate mitigation actions to be inscribed in the national schedule. It said that it was consistent with the BAP. 

Japan said that non-paper #28 has value and echoed the views of the US in that there was commonality in the Convention as regards the mitigation actions of all Parties and in ensuring effective implementation by all. There was need for a robust and transparent measuring, reporting and verification.

Canada said that it was not seeking to change the rights and obligations of Parties but to enhance implementation of the Convention by enhancing how Parties manage the sharing of information. There was need for good decision-making to meet the ultimate objective of the Convention. 

Another issue that arose in the contact group was the question posed by Egypt to the Chair on how he proposed to deal with proposals by Parties that arise both in the AWGLCA and the Ad-hoc Working Group on the Kyoto Protocol as in some cases, it raised the question of the mandate of the respective working Groups. 

In response to this, Cutajar said that both he and the Chair of the AWG-KP, John Ashe of Antigua and Barbuda, are preparing an indicative list of subjects that will be made available to Parties. 

Egypt in response asked that the indicative list is prepared well before Copenhagen to influence the discussions there.

Copenhagen will once again witness a major clash of views over treatment of the 'framework proposals' between developed and developing countries.
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