TWN

      Third World Network
Email: twnet@po.jaring.my
Website: www.twnside.org.sg
Address: 131 Jalan Macalister, 10400 Penang, MALAYSIA

Tel: 60-4-2266728/2266159 Fax: 60-4-2264505

A comprehensive framework of principles and plan of action on technology in UNFCCC

Third World Network (August 2008)

The Framework could have a set of Principles, a Global Strategy and Plan of Action.

This was the move made at the WHA after the Commission on Public Health, IP and Innovation finished its work.  The WHA has just adopted this Strategy and Plan of Action.  

It would be useful to have a set of Principles.  Then an action plan, which could encompass the key elements of the technology issue -- identification of technology needs, identification of technologies, technology assessment, financing of transfer, capacity building for development of endogenous technology, and concrete programmes for diffusion and use, and institutions to be responsible for implementation.

The principles of (1) making technology accessible to developing countries at most affordable cost, and of (2) assisting developing countries to develop their own technologies, could be operationalised through a plan that involves three types of technologies (categorised by proprietary rights):

1.  Technologies that are not patented or whose patents have expired
2.  Technologies that are currently patented
3.  Emerging technologies or technologies that do not yet exist

(1) Technologies that are not patented

For (1), the action should be on identifying needs and technologies, and establishing a international cooperation system to ensure that the cheapest  prices are offered to developing countries (a system of differential pricing) and a financing mechanism that will give grants (or cheap loans) to get the equipment etc to developing countries. Then a system of transferring the know how of (1) how to use and maintain the technologies; (2) how to adapt them to local conditions.  For developing countries that have the capacity or ambition, there should be the transfer of know-how on how to make these technologies and not simply import the machines.

(2) Patented technologies 

Besides the above actions for (1), there has to be international cooperation to make the patented technologies accessible. A framework has to be established. There can be a combination of:

(a)  allowing developing countries to exclude patenting of climate friendly technologies. This is the Indian proposal in WTO and at Gleneagles Summit.  This requires an amendment of TRIPS. It is a justifiable demand that can be made, if we are to take climate change as a really serious problem.  We cannot have business as usual in the old system while demanding a radical departure from business as usual in emission control.

(b) a global system of compulsory licensing, for example through a joint patent pool -- in which patent owners of climate friendly technologies are obliged to place their patents in a pool, and developing country firms  can easily have access to the technologies by paying a compensation that is low.  This will make it administratively and financially much easier for access to take place, while the patent system continues to be respected, but the system is regulated, and the flexibilities in TRIPS (compulsory license being the most important) are systematised in terms of operation.

(c) Developing countries should be provided capacity building in the legal and administrative aspects of exercising their rights to using compulsory licensing.  (This is being done by WHO for medicines, the same can be done by agencies such as UNFCCC but other agencies as well). This could also be assisted in the political sense through a TRIPS and Climate Change Declaration in the WTO.  The advantage is that this gives a spur to using compulsory licensing in developing countries with more certainty and less political pressure.   The UNFCCC can encourage such a declaration.  Also, just as WHA had adopted many resolutions on public health perspective of IPRs, UNFCCC can adopt a decision that provides development-oriented climate change perspectives on IPRs. The declaration of Doha, can be adopted in climate change context, that IPRs should not be a barrier to access to climate friendly technology at most affordable cost to developing countries.  This can be done at UNFCCC as well as WTO.

(d) Another measure could be the regulation of the terms of voluntary licenses to ensure that the cost is affordable, and that there are no anti-competitive conditions (such a high price of licenses, restrictions on markets, or insistence on taking a majority share of the company to which license is provided, which have all happened in recent cases, etc).

(e) A global cooperation system for sharing know-how and "trade secrets" is also important as the lack of this is another serous barrier to technology transfer.   This should be a component of a technology transfer framework.  Even if a technology is not patented, the withholding of "trade secrets", or how to make the technology, can prevent the development of endogenous technology in developing countries. 

(3) Emerging technologies, or technologies that do not yet exist 

For these critical technologies of the future, the model of undertaking innovation and R and D is the critical issue.  In the past the public sector in the North funded R and D, and the results were in the public domain.  Recently (in the last 2 decades) the public sector continues to fund, but the companies put ion a bit of funding as well, and the whole patent for the product is owned by the company.

-- A technology cooperation framework should encourage joint public sector funding of R and D, through a international technology fund for example, and the products that emerge should not have patents attached, and instead all firms or agencies should have access to the technologies and to making the technologies so that they can be most widely deployed.

-- Also, if a government were to partially fund the R and D, it should have partial ownership of the patent for the product.  The portion that belongs to the government should be offered at no cost to developing country firms.  For example, if the US government funds 80% of the R and D cost, and a product results from it, then 80% of the patent belongs to the government.  When a license is issued to a developing country firm, the 80% cost of the license is waived, thus reducing the overall cost to developing countries.

Other methods of R and D cooperation can be devised so that the principles are fulfilled:

-- the cost of the technology is most accessible and affordable to developing countries  

-- developing countries can build the capacity or means to develop and to make the technologies and equipment

The way forward

The technology framework can involve Principles, A Plan of Action, and financial mechanism for implementation.

This may require a Technology Agency of the UNFCCC to be established.  This agency should be under the UNFCCC and serviced by technical panels.

Most importantly there must be a plan of action, with a concrete implementation scheme. 
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