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Sectoral Approaches in Climate Negotiations: 

Considerations for Developing Countries

Summary (15 Aug 2008)

Sectoral approaches present opportunities and risks for developing countries. On one hand, they offer one practical means to integrate national actions on mitigation, adaptation, finance, technology and capacity building. On the other hand – if linked with considerations of competitiveness at the international level – they risk the creation of new trade and economic barriers to developing countries. Avoiding protectionist abuse thus requires an understanding of how sectoral approaches could be used by developed countries to justify new trade restrictions under multilateral, regional or bilateral trade agreements, or through unilateral trade measures. 

Sectoral discussions under AWG-KP and AWG-LCA

In the AWG-KP, Parties are discussing greenhouse gases, sectors and source categories and possible approaches targeting sectoral emissions, including:

· The possible broadening of the coverage of greenhouse gases, sectors and source categories;

· How approaches to limit or reduce the emissions of greenhouse gases from aviation and marine bunker fuels could be used by Annex I Parties as a means to reach their emission reduction targets, taking into account Article 2, paragraph 2, of the Kyoto Protocol; and

· How approaches targeting sectoral emissions could be used by Annex I Parties as a means to reach their emission reduction targets. 

In the AWG-LCA, Parties are considering “cooperative sectoral approaches and sector-specific actions, in order to enhance implementation of Article 4, paragraph 1(c), of the Convention”. Article 4.1(c) calls on Parties to:

Promote and cooperate in the development, application and diffusion, including transfer, of technologies, practices and processes that control, reduce or prevent anthropogenic emissions of greenhouse gases not controlled by the Montreal Protocol in all relevant sectors, including the energy, transport, industry, agriculture, forestry and waste management sectors.

Some Parties – including Japan and the European Union – have called for broadening discussions under the AWG-LCA and drawing parallels with discussions under the AWG-KP. Developing countries, by contrast, have distinguished between discussions in AWG-KP (which focus on means for Annex I Parties to meet their obligations), and discussions in AWG-LCA (which focus on technology transfer). 
Differing approaches to sectoral discussions

Parties have proposed different approaches to sectoral discussions. Japan has promoted domestic target setting on a sectoral basis and “an internationally cooperative approach” to mitigation involving cross-border sharing of best available technologies and practices, focusing initially on four key “sub-sectors”: coal-fired power generation; steel; cement; and road transport.  The European Union has offered principles and definitions and suggested deliberations in AWG-LCA cover: 1) Market based approaches incentivising developing countries to participate in global mitigation efforts, including national or international emissions trading, sectoral no-lose mechanisms and sectoral crediting mechanisms. 2) Non-market based approaches such as technology cooperation and/or domestic mitigation policies to contribute to removing barriers, increase technology deployment and enhance technology RD&D – and provide an intermediary step for some developing countries for participation in mitigation actions. Argentina, by contrast, has called within the G77 and China for a development-oriented approach commencing with an evaluation of development objectives in each sector/area as the basis of any discussion of mitigation or adaptation, and associated technology, finance and capacity needs. 

Links between sectoral approaches and competitiveness

Proposals by developed countries for sectoral approaches – particularly Japan and the EU – are motivated in part by concerns that their domestic climate regulations will: 1) reduce the competitiveness of their firms and products in domestic markets; 2) reduce the competitiveness of their firms and products in international markets; and/or 3) cause the migration of energy/GHG intensive industries to developing countries – a tendency referred to as “carbon leakage”.  

Just as many developed countries see sectoral approaches as a means to protect or enhance their competitive position, many developing countries see them as a means to challenge or undermine theirs. A principal concern is the potential misuse of sectoral approaches to “tilt the playing field” and to pass on to developing countries the costs incurred by developed countries of implementing their obligations under the Convention and Kyoto Protocol. In particular, concern arises that sectoral approaches may be used to:

· Establish new international standards. Sectoral approaches could justify the creation of new international rules or standards on a sector-by-sector basis for energy/GHG-intensive industries that directly impose new and inappropriate costs on products exported from developing countries.

· Justify trade barriers by developed countries. Sectoral approaches could justify the imposition by developed countries of new trade barriers on products or technologies from developing countries – for example, by justifying new trade bans, border adjustments or standards that limit trade in energy/GHG-intensive products. 

· Change policies in developing countries. Sectoral approaches could justify efforts by developed countries to alter the trade-related domestic policies of developing countries – for example, by removing barriers to markets access for developed country products, or strengthening intellectual property rights over low-emission technologies or climate-resistant crops “owned” by companies in developed countries.

Even if sectoral negotiations prove unsuccessful, efforts by developed countries to negotiate them could be used as evidence that subsequent unilateral measures are necessary, justified and do not constitute disguised restrictions on international trade. 

A variety of trade-related measures are available including trade bans, punitive tariffs, anti-dumping duties, anti-subsidy duties, border adjustments and standards and domestic regulations. Of these, two kinds of measures – border adjustments and domestic regulations – could potentially withstand WTO scrutiny and thus be of most serious concern to developing countries. In each case, the terms of any sectoral approach would play a role in defining the terms upon which a developed country could impose trade-related measures on firms or products from developing countries.

Border adjustments and sectoral approaches

Both the US and EU are discussing measures that would require importers to purchase emission allowances as a condition of entry for products into their markets. Under the WTO, countries are permitted to impose “a charge equivalent to an internal tax … in respect of the like domestic product” (Article II GATT). Drawing on these provisions, developed countries would likely characterize their measures as a WTO permissible “border adjustment” of a domestic cap-and-trade scheme, arguing the charge applied at the border on a GHG-intensive product such as steel or cement is equivalent to an internal tax applied to steel or cement produced domestically. A sectoral approach (e.g. for steel or cement) would contribute to defining the terms upon which any such border measure would be applied. It could define national targets or goals for sectoral emissions reduction, it could define the technologies or approaches reasonably available to an exporter, or it could define the permissible “GHG-content” of products in international trade (and hence the basis of the adjustment). It is likely that a WTO panel would look to the terms of the international agreement when determining whether a national measure is consistent with WTO rules. 

Standards, domestic regulations and sectoral approaches

Standards and domestic regulations could also be used to increase barriers to trade in products from developing countries that do not meet energy- or carbon-efficiency standards imposed nationally, or agreed through regional or international processes (including a sector-based agreement). Any agreed sectoral approach is likely to prove relevant in the event that domestic regulations – i.e. technical regulations, standards, labels or other such measures – are challenged at the WTO. Article III of the GATT establishes the “national treatment” rule and requires that the products of exporting countries be treated “no less favourably” than “like products” manufactured in the importing country. In an evaluation both of “like products” and “discrimination” it is likely that a WTO panel would consider the terms of any international agreement relating to trade in the product and/or to measures justifying similar or different treatment. The terms of the sectoral approach could, for example, play a role in determining the extent to which different building materials are considered similar or different, or what would constitute “discrimination” in the treatment of those products in international trade. 

WTO environmental exceptions

In the event that a measure is found to contravene WTO rules it would be evaluated against the exceptions set out in Article XX of the GATT, which permit measures relating to the conservation of exhaustible natural resources that are not arbitrary and that take into account the conditions of exporting countries. Any sectoral approach would, again, likely be considered relevant by a WTO adjudicatory body when applying the standards set out in Article XX. In particular, they would likely play into the body’s determination of whether the measure was applied in a manner that constituted arbitrary or unjustifiable discrimination or a disguised restriction on international trade. 
Conclusion

When considering discussions of sectors and sectoral approaches, developing countries may wish to carefully evaluate the likely implications for the competitive position of their key sectors in international economic relations. In particular, efforts by developed countries to smuggle competitiveness issues into the UNFCCC negotiations under the guise of sectoral approaches should be clearly identified by developed countries as running counter to the principle of common but differentiated responsibility and, potentially, risking efforts to advance the negotiations. Any effort to advance the negotiations should be based firmly on common but differentiated responsibility, as well as other relevant provisions of the Convention.

Discussions in AWG-LCA on sectoral approaches should be on the basis of Article 4.1 (c) in accordance with the mandate of the Bali Action Plan.  Developing countries, especially in their national climate policies should be able to plan actions including sector by sector, and to seek international assistance (finance, technology and capacity building) for actions on an overall as well as sectoral basis.  These national plans should not, however, be subjected to “international harmonisation of standards” by sectors, which would lead to the kinds of problems raised in this paper.  Indeed, those who promote this international harmonisation and competitiveness approach are doing a disservice in that a confusion may arise which may give a negative connotation to sectoral approaches as a whole, including useful national-level sectoral policies in developing countries.

------------------------

Annex: Relevant provisions of the Convention

When responding to sectoral discussions, developing countries can rely on a number of provisions of the Convention:  

The preamble recognizes that “standards applied by some countries may be inappropriate and of unwarranted economic and social cost to other countries, in particular developing countries”. It affirms that “responses to climate change should be coordinated with social and economic development in an integrated manner with a view to avoiding adverse impacts on the latter, taking into full account the legitimate priority needs of developing countries for the achievement of sustained economic growth and the eradication of poverty”. It also recognizes that all countries “need access to resources required to achieve sustainable social and economic development and that, in order for developing countries to progress towards that goal, their energy consumption will need to grow”.  

Importantly, Article 2 includes as part of the Convention’s ultimate objective the requirement that stabilization of greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous anthropogenic interference with the climate system should be achieved within a time frame sufficient to enable “economic development to proceed in a sustainable manner”.  

Article 3.5 links directly with issues of international trade and competitiveness, stating that:

The Parties should cooperate to promote a supportive and open international economic system that would lead to sustainable economic growth and development in all Parties, particularly developing country Parties, thus enabling them better to address the problems of climate change. Measures taken to combat climate change, including unilateral ones, should not constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on international trade.

Finally, Article 4.7 states that:

The extent to which developing country Parties will effectively implement their commitments under the Convention will depend on the effective implementation by developed country Parties of their commitments under the Convention related to financial resources and transfer of technology and will take fully into account that economic and social development and poverty eradication are the first and overriding priorities of the developing country Parties.

“Sector” and “sectoral approach” have been used to encompass a variety of meanings. 


Mitigation and adaptation sectors: A typology of mitigation and adaptation sectors has been developed by the IPCC and used variously in Technology Needs Assessments, National Adaptation Plans of Action and other contexts.


Aviation and marine sectors: The Kyoto Protocol requires reduction of emissions from aviation and marine bunker fuels, working through the International Civil Aviation Organization and the International Maritime Organization”. 


Industry sectors: Initiatives such as the Asia Pacific Partnership on Clean Development and Climate (AP6) focus on greenhouse gas emitting industry sectors such as steel; aluminium; cement; coal mining and so on.  


References to sectors arise in Articles 3.3 and 4.1(c) of the Convention, and in Articles 2.1(a), 2.2, 6.1, 10.1(b) and Annex A of the Kyoto Protocol. 
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