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STRONG EVIDENCE ISRAEL COMMITTED WAR CRIMES IN GAZA

By Kanaga Raja, Geneva, 16 September 2009

In a much-anticipated report, a UN Fact-Finding Mission on the Gaza conflict headed by Justice Richard Goldstone of South Africa has found that there is evidence indicating serious violations by Israel of international human rights and humanitarian law during the Gaza conflict. Israel had committed actions amounting to war crimes and possibly crimes against humanity, the report added.

 

The report, released Tuesday, also concludes that there is evidence that Palestinian armed groups committed war crimes, as well as possibly crimes against humanity, in their repeated launching of rockets and mortars into Southern Israel.

 

On 3 April 2009, the President of the Human Rights Council established the UN Fact-Finding Mission on the Gaza conflict with the mandate to "investigate all violations of international human rights law and international humanitarian law that might have been committed at any time in the context of the military operations that were conducted in Gaza during the period from 27 December 2008 to 18 January 2009, whether before, during or after."

 

Justice Goldstone, a former judge of the Constitutional Court of South Africa, led the four member-mission comprising Professor Christine Chinkin of the London School of Economics and Political Science, Hina Jilani, Advocate of the Supreme Court of Pakistan, and Colonel Desmond Travers, former officer in Ireland's Defence Forces.

 

The massive 574-page report contains detailed analysis of 36 specific incidents in Gaza as well as a number of others in the West Bank and Israel, and provides a range of recommendations.

 

In a press release issued Tuesday, the International Commission of Jurists welcomed the release of the report of the Fact-Finding Mission.

 

"Time has come for the accountability for gross violations of human rights and international crimes committed during the recent Gaza conflict. For too many years, both Israelis and Palestinians have failed to investigate, prosecute and bring to justice the alleged perpetrators of these crimes, in a systematic, consistent and fair way. This failure is resulting in a permanent impunity operation," said Wilder Tayler, Acting Secretary-General of the International Commission of Jurists.

 

In another press release, Amnesty International said that all relevant UN bodies must act promptly and in coordination to implement the recommendations of the UN-mandated report.

 

"The UN Human Rights Council should endorse the report and its recommendations and request the UN Secretary-General to refer it to the UN Security Council," said Donatella Rovera, who headed Amnesty International's investigation into the conflict in Israel and Gaza.

 

"The UN Security Council and other UN bodies must now take the steps necessary to ensure that the victims receive the justice and reparation that is their due and that perpetrators don't get away with murder," she added.

 

In a summary of its legal findings, the Mission finds that in a number of cases, Israel failed to take feasible precautions required by customary law reflected in Article 57(2)(a)(ii) of the First Additional Protocol to avoid or minimizing incidental loss of civilian life, injury to civilians and damage to civilian objects.

 

The firing of white phosphorus shells over the UNRWA (the UN Relief and Works Agency) compound in Gaza City is one of such cases in which precautions were not taken in the choice of weapons and methods in the attack and these facts were compounded by reckless disregard for the consequences.

 

The Mission found numerous instances of deliberate attacks on civilians and civilian objects (individuals, whole families, houses, mosques) in violation of the fundamental international humanitarian law principle of distinction, resulting in deaths and serious injuries.

 

In relation to the weapons used by the Israeli armed forces during military operations, the Mission said that it accepts that white phosphorous, flechettes and heavy metal (such as tungsten) are not currently proscribed under international law.

 

"Their use is, however, restricted or even prohibited in certain circumstances by virtue of the principles of proportionality and precautions necessary in the attack."

 

The Mission also found that the Israeli forces in Gaza rounded up and detained large groups of persons protected under the Fourth Geneva Convention. It finds that their detention cannot be justified either as detention of "unlawful combatants" or as internment of civilians for imperative reasons of security.

 

The Mission also finds that Israeli armed forces unlawfully and wantonly attacked and destroyed without military necessity a number of food production or food processing objects and facilities (including mills, land and greenhouses), drinking water installations, farms and animals in violation of the principle of distinction.

 

It concludes that the blockade policies implemented by Israel against the Gaza Strip, in particular the closure of or restrictions imposed on border crossings in the immediate period before the military operations, subjected the local population to extreme hardship and deprivations that amounted to a violation of Israel's obligations as an Occupying Power under the Fourth Geneva Convention.

 

These measures led to severe deterioration and regression in the levels of realization of economic and social rights of Palestinians in the Gaza Strip and weakened the social and economic fabric of the Gaza Strip, leaving health, education, sanitation and other essential services in a very vulnerable position to cope with the immediate effects of the military operations.

 

The Mission also concludes that the conditions resulting from deliberate actions of the Israeli forces and the declared policies of the Government with regard to the Gaza Strip before, during and after the military operation cumulatively indicate the intention to inflict collective punishment on the people of the Gaza Strip. The mission, therefore, finds a violation of the provisions of Articles 33 of the Fourth Geneva Convention.

 

From the facts gathered, the Mission said that it found that the following grave breaches of the Fourth Geneva Convention were committed by Israeli forces in Gaza: wilful killing, torture or inhuman treatment, wilfully causing great suffering or serious injury to body or health, and extensive destruction of property, not justified by military necessity and carried out unlawfully and wantonly.

 

As grave breaches these acts give rise to individual criminal responsibility. The Mission notes that the use of human shields also constitutes a war crime under the Rome Statute of the International Criminal Court.

 

The Mission further considers that the series of acts that deprive Palestinians in the Gaza Strip of their means of subsistence, employment, housing and water, that deny their freedom of movement and their right to leave and enter their own country, that limit their rights to access a court of law and an effective remedy, could lead a competent court to find that the crime of persecution, a crime against humanity, has been committed.

 

In relation to the firing of rockets and mortars into Southern Israel by Palestinian armed groups operating in the Gaza Strip, the Mission finds that the Palestinian armed groups fail to distinguish between military targets and the civilian population and civilian objects in Southern Israel.

 

"Where there is no intended military target and the rockets and mortars are launched into civilian areas, they constitute a deliberate attack against the civilian population. These actions would constitute war crimes and may amount to crimes against humanity," says the report.

 

After reviewing Israel's system of investigation and prosecution of serious violations of human rights and humanitarian law, in particular of suspected war crimes and crimes against humanity, the Mission said that it found major structural flaws that in its view make the system inconsistent with international standards.

 

Furthermore, such investigations being internal to the Israeli military authority, do not comply with international standards of independence and impartiality.

 

In view of the gravity of the violations of international human rights and humanitarian law and possible war crimes and crimes against humanity that it has reported, the Mission recommended that the United Nations Human Rights Council request the United Nations Secretary-General to bring this report to the attention of the United Nations Security Council under Art. 99 of the Charter of the United Nations so that the Security Council may consider action according to the relevant Mission's recommendations.

 

It also recommended that the UN Security Council require Israel to report to it, within six months, on investigations and prosecutions it should carry out with regard to the violations identified in the report.

 

It further recommended that the Security Council set up a body of independent experts to report to it on the progress of the Israeli investigations and prosecutions.

 

If the experts' reports do not indicate within six months that good faith, independent proceedings are taking place, the Security Council should refer the situation in Gaza to the Prosecutor of the International Criminal Court.

 

The Mission recommended that the same independent expert body also report to the Security Council on proceedings undertaken by the relevant Gaza authorities with regard to crimes committed by the Palestinian side. As in the case of Israel, if within six month there are no good faith independent proceedings conforming to the international standards in place, the Council should refer the situation to the ICC Prosecutor. 
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