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ISRAELI SHELLING OF BEIT HANOUN POSSIBLY A WAR CRIME


By Kanaga Raja, Geneva, 19 September 2008

A high-level fact-finding mission to Beit Hanoun led by Archbishop Desmond Tutu of South Africa has concluded that in the absence of a well-founded explanation from the Israeli military, who is in sole possession of the relevant facts, "there is a possibility that the shelling of Beit Hanoun constituted a war crime as defined in the Rome Statute of the International Criminal Court."
 

This conclusion was highlighted in a report by Archbishop Tutu and Professor Christine Chinkin of the United Kingdom (A/HRC/9/26), the other sole member of the fact-finding mission, to the Human Rights Council on Thursday.

 

Similarly, said the report, as the mission made clear to Hamas at the highest level, the firing of rockets on the civilian population in Israel must stop.

 

At its third special session, held on 15 November 2006, the Human Rights Council adopted resolution S-3/1, in which the Council among other things, called for a high-level fact-finding mission to be established and for the mission to travel to the town of Beit Hanoun in the occupied Palestinian territory of Gaza, following Israeli military operations carried out there around 8 November 2006.

 

On three occasions, said the report, the mission attempted to travel to Beit Hanoun via Israel. Each of these attempts was frustrated by the refusal of the Government of Israel to cooperate with the mission.

 

The mission had submitted two interim reports to the Council, in which it outlined efforts undertaken to discharge its mandate. The present report is the final report of the mission, following its trip to Beit Hanoun in May 2008.

 

Presenting the report to the Human Rights Council Thursday, Archbishop Tutu said that after fourteen months and numerous failed attempts, the mission was able to travel to Beit Hanoun in the occupied Palestinian territory of Gaza in the last week of May this year, travelling through the Sinai and crossing at Rafah.

 

He said that the mission's visit to Gaza allowed it to verify a number of facts surrounding the shelling.

 

He noted that at around 5.30 on the morning of 8 November 2006, a 155mm shell from Israeli artillery hit a house in the heavily populated neighbourhood of al-Madakkha in northern Beit Hanoun. It was followed by 11 more shells falling over an area of approximately 1.5 hectares. Six shells fell on an area of 50 metres in diameter.

 

Residents were in their beds, or returning from morning prayers. After the first shell, they rushed into the street, going to the aid of those already injured, said Tutu, adding that as further shells landed in the street and the adjacent lane, many were killed, more were injured. After thirty minutes, 19 civilians were dead or mortally wounded. All but one of the victims were from one single family group. Over 50 others were wounded during the attack.

 

"What we saw in Gaza shocked us," Tutu said, noting that the scars of the shelling on 8 November 2006 are all too obvious: the physical and mental injuries, the destruction of homes, infrastructure and agricultural land, the loss of livelihoods and - perhaps most strikingly - the fragility of the community.

 

"Many of the wounds indeed have not yet healed, in particular, psychological wounds," said Tutu, adding that the story of the Beit Hanoun shelling is, if anything, a story of the failure of the rule of law.

 

Nineteen civilians were killed and many more injured, yet no verifiable explanation has been offered, no independent, impartial and transparent investigation has been held, no one has been held to account, he said, adding that the Israeli military has admitted responsibility but claimed a technological error.

 

"... the response of a largely secret internal military investigation is absolutely unacceptable from both legal and moral points of view," Tutu said, adding that faced with this absence of a well-founded explanation from the Israeli military (who is in sole possession of the facts), the mission has to conclude that there is a possibility that the shelling of Beit Hanoun constituted a war crime.

 

Archbishop Tutu also said that the greatest current factor affecting the victims and survivors of the shelling is the general situation in Gaza, specifically the blockade. "This unjust and illegal action by Israel has vastly increased the suffering of a population which, being under occupation, is legally entitled to look to Israel protection and support."

 

"The occupation remains the root cause of incidents such as the shelling of Beit Hanoun," he added.

 

He concluded by saying that the international community is failing to fulfill its role in respect of the suffering of the people of Gaza. "It is the silence of the international community in the face of what is happening there which most offend. This silence begets complicity."

 

According to the report, the firing of artillery towards Beit Hanoun on the morning of 8 November 2006 was a deliberate act in the context of the long-term occupation of Gaza and of the deaths of civilians and destruction of property in Autumn Clouds (code name for an Israeli military incursion into Gaza in autumn of 2006).

 

Taken together with further facts (such as the reduction of the safety zone for artillery use) and the nature of the "intransgressible obligation" to protect civilian life, the mission considered that there is evidence of a disproportionate and reckless disregard for Palestinian civilian life, contrary to the requirements of international humanitarian law and raising legitimate concerns about the possibility of a war crime having been committed, said the report.

 

The mission considered that this reckless disregard for civilian life also constitutes a violation of the right to life as set out in Article 6 of the International Covenant on Civil and Political Rights to which Israel is a party.

 

In its conclusions and recommendations, the report said that the violence in Gaza and southern Israel has led to countless violations of international human rights and international humanitarian law. This lack of respect on both sides for the rules of conflict not only leads to incidents such as that in Beit Hanoun, but also undermines respect for the laws of war and human rights in other conflicts.

 

The people of Gaza must be afforded protection in compliance with international law and, above all, the Fourth Geneva Convention. The Israeli military must place at the centre of its decision-making and activities in the occupied Palestinian territories the consequences of the use of force on civilians.

 

One victim of the Beit Hanoun shelling was the rule of law, said the report. There has been no accountability for an act that killed 19 people and injured many more. The Israeli response of a largely secret internal military investigation is absolutely unacceptable from both legal and moral points of view.

 

The mission repeated its position that, regardless of whether the casualties at Beit Hanoun were caused by a mistake, recklessness, criminal negligence or wilful conduct, those responsible must be held accountable. It is not too late for an independent, impartial and transparent investigation of the shelling to be held.

 

As the mission has repeatedly stressed (including to representatives of Hamas), those firing rockets on Israeli civilians are no less accountable than the Israeli military for their actions, said the report.

 

Accountability involves providing a remedy and redress for victims. To date, neither has been forthcoming from Israel, despite its admission of responsibility for the attack, said the report, recommending that the State of Israel pay victims adequate compensation without delay.

 

In the light of the magnitude of the attack on a small community, and in addition to compensation to individuals, the mission also recommended that Israel make reparation to the community of Beit Hanoun in the form of a memorial to the victims that constitutes a response to the needs of survivors. Possibilities include a health facility such as a much-needed physiotherapy clinic.

 

In the mission's view, one of the most effective and immediate means of protecting Palestinian civilians against any further Israeli assaults is to insist on respect for the rule of law and accountability.

 

Addressing human rights violations suffered by individuals in Israel and in the occupied Palestinian territories must be the prime motivating force for members of the Council and others with influence in the region, the report concluded. 
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