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Thai NGOs appeal to UN on FTA’s effect on health

Kuala Lumpur, 20 June (Sanya Reid Smith)— Leading Thai NGOs have requested the United Nations Rapporteur on the Right to Health to appeal to the Thai government to take account of its health responsibilities when it negotiates free trade agreements with the United States and other countries.   
The 16 Thai NGOs have written to Paul Hunt, the Human Rights Commission’s Special Rapporteur on the right to health, requesting him to appeal to the Thai government, including trade negotiators, to  

take into account their obligations under the right to health when they negotiate intellectual property rules in bilateral and regional trade agreements.

They asked Hunt to also urge Thailand to ensure access to information, consult with civil society and undertake a human rights impact assessment of the effect of TRIPS- plus rules on the access to affordable medicines and the realization of the right to health before making any trade commitments. 

The signatories included human rights advocates, people living with HIV/AIDS, and civil society groups such as the National Human Rights Commission, Médecins Sans Frontières, FTA Watch, Drug Study Group, The Assembly of the Poor and Focus on the Global South.

Thailand is due to hold its fourth round of negotiations with the US starting 11 July 2005. It is also negotiating bilateral trade and regional trade agreements with Japan and the European Free Trade Association.
The letter notes that “Thailand is under pressure from its trading partners to finalize its bilateral and regional trade negotiations as soon as possible” and thus concludes it is “a matter of urgency” that the Thai government be reminded of its international human rights obligations before 11 July, when the US-Thai FTA talks resume.

The NGOs are concerned that the FTAs will result in “TRIPS-plus” obligations, or greater intellectual property protection than Thailand is required to implement under the WTO’s TRIPS Agreement. This in turn would result in higher drugs prices, reducing patients’ access to medicines. 

Based on other bilateral trade agreements already signed by the US,  the Thai NGOs said they are particularly concerned that Thailand will be asked to provide the following TRIPS-plus obligations:

· Patent term extensions beyond 20 years to compensate for administrative delays in granting the original patents or marketing approval, in line with with the practice in the US;

· Restriction of parallel importation by allowing patent holders to block it;

· Restriction of the grounds for compulsory licensing;

· Prevention of the use of clinical trial data by generic producers, as a result of “data exclusivity protection” given to patent holders for 5 to 10 years. 
The impact of such rules would be to “limit the government’s ability to manufacture generics and/or shop around for cheaper medicines in foreign markets, making it more difficult for governments to increase access to affordable medicines when necessary and thus delaying or even preventing generic competition”, says the letter.

The NGOs note that Thailand has a dramatically high rate of HIV/AIDS, with 700,000 Thais (1.1% of the population) being HIV positive.  Of these, 170,000 have AIDS and only 50,000 people have access to anti-retroviral drugs.  

Yet, according to the letter, “the head of the Thai negotiators said during the third round of the negotiations between Thailand and the US that they will sacrifice whatever helps improve the deal.  Such a negotiating strategy confirms the fear of Thailand’s possible agreement to TRIPS-plus rules in the US-Thailand FTA.”  

The NGOs say that a TRIPS-plus FTA may violate Thailand’s other international obligations.  “Thailand, as a State party to the International Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention on the Rights of the Child (CRC) and the Convention on the Elimination of all forms of Discrimination Against Women (CEDAW), has an obligation to respect, protect and fulfil the right to the highest attainable standard of health.  
“An essential element of the right to health recognized by these treaties is the obligation to ensure everyone’s access to affordable medicines without discrimination, in order to prevent, treat and control diseases.  If Thailand agrees to TRIPS-plus rules in any of its FTA negotiations, it risks undermining its ability to comply with its human rights obligations under the right to health”

Thai civil society groups have been hampered by the Thai-US FTA’s secret negotiating process, which is a demand by the US.  
They complain that only limited groups have been able to participate in government consultations. There is lack of access to negotiating texts, making it difficult for people to assess the potential impacts of proposals.

The NGOs claims that this secrecy violates Article 76 of the Thai Constitution which promotes public participation in decision making and Section 2102 (b)(5) of the US Bipartisan Trade Authority Bill 2002 regarding transparency.
The letter says that relevant Thai parliamentary committees and the National Human Rights Commission have all recommended greater consultation with stakeholders, which would be consistent with international human rights obligations to provide access to information and enable participation.

However, despite repeated urging from NGOs to disclose information on negotiations and involve people in the process, the Thai Prime Minister announced that there was no need for parliamentary scrutiny, said the NGOs. 

The NGOs exhorts the Special Rapporteur, Paul Hunt, to remind the Thai government of its obligation to ensure access to information and consultation concerning health issues, particularly in the context of FTA negotiations.

They asked him to “ensure that the Thai government takes into account its human rights obligations when it negotiates IP rules in trade agreements.”

They also urged Hunt to remind the Thai Government of the need to undertake a human rights impact assessment of TRIPS-plus rules before giving any commitments on them in FTA negotiations.  
The Thai Senate Standing Committee has noted the Thai Government’s failure to undertake such an assessment and the Special Rapporteur himself has previously recommended that “States be cautious about enacting ‘TRIPS-plus’ legislation without first understanding the impact of such legislation on the protection of human rights, including the right to health.”

Civil society in Thailand has been fighting for the right to access to medicines at least since 1998, when it began its challenge of Bristol-Myers Squibb’s didanosine patent. The NGOs won this case in 2002.
The response of the US Government to increasing Thai civil society resistance to TRIPS-plus measures in the FTA has been to pay a high-level visit to the Thai government in which the “importance of expanding IP protection in the FTA” was emphasized.  
