Is there space for indigenous peoples in the negotiations on access and benefit-sharing?

There is a strong need to accord to indigenous peoples full and effective participation within the CBD process to ensure that their rights are fully protected in a legally binding international regime on access and benefit-sharing. An essential prerequisite to this, argues Jennifer Tauli Corpuz, is the opening up of more dialogue between indigenous peoples and the countries of the South.

THIS year, Granada was a place that held great promise for the 70 or so indigenous peoples and local community representatives who went there. The beautiful and historic Spanish city hosted back-to-back the Fourth Meeting of the Working Group on Article 8(j) (8(j) WG) and the Fourth Meeting of the Working Group on Access and Benefit-Sharing (ABS WG) from 23 January to 3 February.

Both the 8(j) WG and ABS WG are bodies set up by the Conference of the Parties (COP) to the Convention on Biological Diversity (CBD) to aid in the realisation of the three main CBD objectives: biodiversity conservation, sustainable use of its components, and the fair and equitable sharing of benefits arising from the use of genetic resources.

The main mandate of the ABS WG is the elaboration and negotiation of an international regime on access and benefit-sharing. The 8(j) WG, on the other hand, is mandated to work for the protection of the traditional knowledge of indigenous peoples and local communities and the integration of indigenous issues in other areas of work of the CBD.

Though it is States that are the Parties to the CBD, which means that they are the ones who have the power to negotiate and make decisions, indigenous peoples nonetheless endeavour to influence the negotiations by lobbying States to take on indigenous positions and by actively asserting their rights on the floor. In order to achieve this, however, indigenous peoples must be accorded full and effective participation within the CBD.

Hoping to import the indigenous-friendly methods of work of the 8(j) WG into the ABS WG, indigenous peoples carefully laid out a battle-plan at several preparatory meetings. Outcomes from the 8(j) WG, expected to favour enhanced indigenous participation, were supposed to feed into the ABS WG. Fate was not on their side, however, as the outcomes from both meetings failed to measure up to indigenous peoples' expectations.

Indigenous peoples and the 8(j) WG

The experience of indigenous peoples in most CBD processes, especially in the ABS WG, is not much different from the usual: that of marginalisation. 

Within the CBD, best practices in fostering the full and effective participation of indigenous peoples and local communities (ILCs) are exemplified in the system of work of the 8(j) WG, which focuses on advising the COP on how to implement CBD provisions that are important for indigenous peoples.

In recognition of the vital role that ILCs play in realising the three CBD goals, the 8(j) WG, unlike other CBD bodies, provides valuable support that enables full and effective participation of ILCs. Such support ranges from funding to enable indigenous participants to attend the actual meetings, administrative support (such as room use, photocopying, computer and printer use, etc.), to participation in formal and informal groups (such as contact groups and Friends of the Chair groups). Also, the Sub-Working Groups (SWGs) have indigenous Co-Chairs chosen by the International Indigenous Forum on Biodiversity (IIFB) from among themselves. (At the fifth meeting of the COP, the IIFB was given official recognition as an advisory body.) The indigenous Co-Chairs and several other indigenous representatives are designated as Friends of the Bureau, articulating indigenous issues at Bureau meetings. Further, ILC representatives are allowed ample speaking time, a very important participatory mechanism that allows for timely intervention on important issues.

Disaster at the 8(j) WG

Because the 8(j) WG and the ABS WG meetings were being held back to back, several States Parties, especially the less financially capable, sent their ABS negotiators to the 8(j) WG. As a result, there was a lack of full understanding among the Parties present of the nature of the 8(j) WG and its indigenous-friendly systems. This was the first disaster at the 8(j) WG.

Although part of the agenda of the 8(j) WG was its collaboration with the ABS WG in negotiating an international regime on access to genetic resources and benefit-sharing, discussion on the substance of the regime was limited. Observers opined that States seemed to be playing their cards close to their chest, taking care not to prematurely reveal their negotiating positions and strategy for the following week's ABS negotiations. Consequently, initial discussions on the agenda item consisted of States making general statements, without presenting any concrete recommendations. The IIFB, however, came prepared to discuss fully the nature of the collaboration between the two working groups and accordingly presented its concrete proposals.

Since there were so few recommendations coming from the floor, the Co-Chairs decided to compile all the participants' proposals and present it as a draft for discussion. This provoked an extremely negative reaction from States, most of whom rejected the draft, noting that it contained IIFB recommendations but not State positions. The group of Latin American and Caribbean countries (GRULAC) volunteered to present a more balanced draft, containing positions of both States and the IIFB. Predictably, the GRULAC proposal cut out the strongest recommendations on indigenous participation. This was the second disaster.

Preparing for the ABS WG

In order to prepare themselves for the next stage of the struggle, the IIFB convened a preparatory meeting over the weekend to discuss its position on the proposed international regime  and to strategise on how to get this position reflected in the official documents. The consensus was that ILCs should fully engage in the negotiation process and endeavour to shape the development of the international regime to ensure the promotion and protection of indigenous rights.

There were strong proposals for the IIFB to agree in principle to a legally-binding international regime, based on the argument that this form of regulation is preferable to the status quo of open access and rampant theft of indigenous knowledge (biopiracy). Unfortunately, there was no consensus on this proposal, with some representatives arguing that agreeing to a legally-binding regime implies acquiescence to unbridled commercialisation of genetic resources and associated traditional knowledge of ILCs.

In contrast, there was strong consensus on proposals on mechanisms for full and effective participation. The IIFB agreed to push for the proposals it had tabled at the ABS WG meeting at Bangkok in 2005, in essence adopting the system of work of the 8(j) WG. In addition, selected IIFB proposals at the 8(j) WG the previous week were again going to be presented.

Core strategy

One of the key strategies of ILCs in the CBD is to constantly remind States Parties of their obligation to respect indigenous peoples' rights. This position seeks to counter-balance the emphasis of the CBD on State sovereignty over natural resources. Indigenous peoples feel that this undue emphasis on State sovereignty could undermine the gains achieved in the recognition and protection of indigenous peoples' rights in international and regional human rights fora. In fact, the CBD has already been cited in some human rights meetings as the basis for denying indigenous peoples their rights over resources found within their lands and territories.

Indigenous peoples maintain that sovereignty is not absolute. The CBD itself, in Article 3, acknowledges that sovereignty is limited by the United Nations Charter and the principles of international law. The vast majority of States Parties to the CBD have ratified the international human rights treaties that recognise indigenous peoples' rights to self-determination and to their lands, territories and resources. Thus, the CBD must respect indigenous peoples' rights, as must the vast majority of its States Parties when giving effect to the Convention at the domestic level.

Furrther marginalisation at the ABS WG

At the ABS WG, one of the first actions of the Chair was to convene a group, initially called Friends of the Chair, to discuss mechanisms to ensure full and effective participation of ILCs. The group was chaired by Norway and included seven indigenous representatives. This move was a response to the wish of Parties to avoid delay and distraction in the negotiations on an international regime.

Everything about the group turned out to be controversial, from its name to its authority to generate recommendations and draft decisions. The Bureau refused to call the group 'Friends of the Chair', preferring instead to refer to it as an 'open-ended informal consultative group to continue discussion of the draft decision put before the third meeting of the working group by the IIFB'. Parties feared that if the group were called 'Friends of the Chair', then this might have a precedent-setting effect, providing a basis for indigenous peoples to demand participation in such groups in future CBD meetings.

At the meeting of the informal group, the IIFB presented its Bangkok proposals, essentially seeking to import the 8(j) WG method of work into the ABS WG. The European Union (EU) likewise presented its proposal, and efforts were undertaken to harmonise both proposals. The resulting 'revised EU proposal' embodied the absolute minimum demands of indigenous peoples. 

The group was not allowed to present draft decisions, however, leading observers to comment that the group was set up merely to occupy indigenous peoples and make it seem like progress was being made on their issues, while the actual ABS negotiations went on, uninterrupted. The exercise was likened to keeping indigenous peoples in the kitchen while States partied at the dinner table.

The North-South dynamic

At this juncture, it is useful to point out that there is a North-South dynamic in the ABS negotiations. Developed countries (the North) do not agree that there is a need for a legally-binding international regime on ABS, while developing countries (the South) assert quite strongly that there is a need. As a result, the negotiations have become highly polarised. Moreover, it is countries from the North, particularly European countries, that are willing to support indigenous positions. The close association between the positions of the North and the IIFB has resulted in consistent rejection by the South of indigenous positions. This is unfortunate because indigenous peoples have many interests in common with the South in the ABS negotiations.

Where do indigenous peoples lie within this polarised negotiation process? Indigenous peoples and local communities, whether in the North or in the South, want their rights to have control over their resources recognised in the international regime. Such recognition could consist of, inter alia, requiring users of genetic resources to obtain indigenous peoples' free prior and informed consent (FPIC) before access can be granted. Further, ILCs expect the State to help regulate access to genetic resources by recognising indigenous peoples' permanent sovereignty over their natural resources and setting up the institutional infrastructure to enforce this right. 

This position has been rejected by the South, however, because of fears that companies from the North might go directly to the provider ILCs and cut the provider State out of the benefit-sharing agreement. As a result, the countries from the South have insisted on requiring only prior informed consent (PIC) from the State, with India strongly insisting that it is the State that should give PIC on behalf of ILCs because most ILCs lack the capacity to grant PIC. Again, this is an unfortunate situation that can be remedied through dialogue between ILCs and countries from the South. Why not, for example, explore a workable solution whereby indigenous rights as well as State rights to natural resources are both recognised and protected?

Opening up spaces for indigenous peoples

There is a need to clarify and sharpen indigenous positions on a legally-binding international regime. This is a long-overdue discussion, the results of which will help immensely in formulating a more coherent strategy both for ensuring that indigenous peoples' and local communities' rights are respected and for enhancing their full and effective participation at the ABS WG.

Also, there is a need to continually push for the full and effective participation of ILCs at the ABS WG. In particular, there should be mechanisms to enable more than one voice to be heard from the ILCs, both in recognition of the fact that indigenous positions are not homogenous and to enrich and nuance discussions on pertinent ABS issues.

Finally, it would be really useful to open up dialogues with countries from the South. Such dialogues will lead ILCs and developing countries to a better understanding of each other's positions and possibly enable the development of common positions on certain ABS issues.
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